
 

All rights reserved© 
The foregoing information does not convey legal advice of any kind.  The reader must formally engage legal counsel for legal advice regarding 
such information.  

Peter Papagianakis 
Business Law Firm LLC 

pp@BLAWfirm.net 
(917) 478-0570 

  
 1979 Marcus Ave; Ste 210 125 Maiden Lane; Lazarre Suite 312 

Lake Success, NY 11042 New York, NY 11038 Legal Strategies and Solutions 
to Protect and Grow your Business Office: 516-801-0727 Office: 646-862-1210 

 Fax: 516-977-0145 Fax: 646-292-5121 
 
 

LAYPERSON’S GUIDE TO 
NONDISCLOSURE AGREEMENTS 

 
Non-disclosure agreements (often referred to as NDAs or Confidentiality Agreements) are used at the 
early stages of various business transactions. For example, a NDA is entered into by a prospective buyer 
and seller of a business before entering into a definitive agreement to sell/purchase the business. The 
effect of the NDA is to prohibit a person from disclosing or using the other person’s confidential 
information.  The purpose of the NDA is to balance the conflicting interests of adverse parties to a 
proposed transaction. In the example of a prospective buyer and seller of a business: 
 

• the buyer (the “recipient”) does not want to risk his/her investment by entering into a binding 
agreement to purchase the seller’s business without thoroughly reviewing the seller’s business records; 
and  

• the seller (the “disclosing party”) does not want the buyer (who might be a competitor) to 
review the seller’s confidential business records without having a remedy if the buyer discloses or uses 
such confidential information. 

 
The typical NDA has the following seven primary components: 

 
(1) Description of the proposed transaction underlying the NDA and an obligation to limit the 

use of the confidential information solely for analyzing whether to enter into the proposed transaction.   
 
(2) Definition of confidential information (usually the definition is very broad). 
 
(3) Exclusions from the definition of confidential information: 
 

(a) information that was publicly available before entering into the NDA; 
(b) information that becomes publicly available during the NDA; 
(c) information that is acquired by the recipient from another person who is/was not 

legally obligated to keep such information confidential; and 
(d) information that is developed by the recipient without using any confidential 

information it obtained from the disclosing party. 
 
(4) Limit access of confidential information to recipient’s employees and advisors on a need-

to-know basis and impose liability on recipient for their breach. 
 
(5) Recipient’s obligation to return any confidential information and/or destroy the confidential 

information (and certify the destruction of the confidential information). 
 
(6) Disclaims the accuracy of the information delivered by the disclosing party to the recipient 

and disclaims any obligation to consummate the proposed transaction underlying the NDA. 
 
(7) Acknowledgement that the disclosing party has the right to seek an injunction against the 

recipient (i.e., restraining the recipient from disclosing the confidential information) in case of breach, in 
addition to money damages and any other remedies available to the disclosing party. 


